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The question is whether in a trial upon an indictment for larceny 
the court should have directed an acquittal when it finds no substantial 
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Statutes: 


District of Columbia Code (1967 Edition): 


22-2201 Grand Larceny. 


Whoever shall feloniously take and carry away anything — 


of value of the amount or value of $100 or upward, including. 


things savoring of the realty, shall suffer imprisonment for: 


not less than one nor more than ten years -+-+ +++ = + ; 2 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CASE NO. 21,489 


Vv. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal From A Judgment Of The United States District Court 
From The District Of Columbie 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Appellant was indicted on August 1, 1966 on charges of housebreaking 
and larceny. He was convicted of petit larceny on November 3, 1967, and 
he was sentenced on that dete. Thereafter on November 13, 1967, he gave 


notice of appeal by filing an application to proceed as an indigent. On 


November 14, 1967, the District Court authorized appellant to appeal his 


conviction without pre-payment of costs. This Court docketed the court 
on December 7, 1967 and extended the date for the filing of the original 
record on appeal, including reporters’ transcript of appellant's trial. 
The record wes filed in this Court on April 8, 1968. 


Beare 


This Court hes jurisdiction of the appeal pursuant to the pro- 
| 


visions of Title 28 of the United States Code Sections 129] and 1294. 
| 
STATEMENT OF THE CASE 
The appellant Ernest Alexander and Nathaniel V. White were 4n- 
Are each charged with housebreaking (D.C. Code (1967) Sec. 22-1601) 
and grand larceny (D.C. Code (1967) Sec. 22-2201). Each was acquitted 
of the housebreaking count, but each was convicted of grand lareeny. 


Upon appropriate motion after trial the Court afeo a verdict of 
2 i 
guilty of petit larceny as to each of the accused. 


Evidence introduced in the trial court disclosed inter alia that 
officers of the Washington, D. C. Metropolitan Police Department et or 
about 5:30 a.m. on the morning of July 6, 1966 in response to a radio 
message Of a housebreaking, proceeded to the rear of an esteblishnent 
identified as the Harvard Grill located on the southwest corner of 
Fourteenth and Harvard Street, Northwest, drove their police cars into 


an alley at thet location, alighted therefrom and apprehended four per- 


sons of which one was the appellant. 


1/ Tr. 4-5 being a reference to the transcript of the trial in the 
District Court. 

2/ The trial court's Memorandum Opinion and Order filed respectively 
October 18, and November 3, 1967, were entered in response to motions 
seeking acquittal or for a new trial. | 
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The arresting officer testified (Tr. 13-16, 170) that upon 
entering the alley and while still in his police car, he observed two 
persons coming out of an opening off of the alley and in the rear of 
houses in that area, carrying something in their hands; that the two 
persons, whom he could not identify, dropped whatever (not described) 
they had been carrying, and fled back into the opening (Tr. 26, 32); 
that he walked into the opening and proceeded to a doorwell, approxi- 
mately 4 1/2 feet deep, where he observed the defendant Alexander 


“crouched down on his hands and knees” in the doorwell in the rear of 


one of the houses facing on Se Street; that he observed another 


person (later identified as White) standing on top of the door in the 
doorwell; that he observed two other persons each of whom was in a 
single window well; that he observed cases and bottles of beer and small 
bottles (miniatures) of whiskey scattered on the ground throughout the 
opening; and that he observed a case of beer "sitting beside the de- 
fendant Alexander in the doorwell" (Tr. 16). 

The arresting officer testified on cross examination that he 
searched the appellent immediately upon arrest and that he found nothing 
on his person (Tr. 32). 

Another police officer who received the property recovered in 
the area described it as consisting of approximately 72 bottles of beer, 
37 Described as an “offset”, or an open yard off the alley in the rear 
of houses on Harvard Street (Tr. 13-14, 152). A five and one-half foot 
fence separated the Harvard Grill property from the alley (Tr. 16). 


4/ White's sentence was suspended by the trial judge, and no appeal 
was filed in his case. 


Shs 


| 
approximately 80 miniatures of various liquors » and some cigarettes 


(Tr. 38). 


The manager of the Harvard Grill testified thet upon being in- 
formed by the police of the housebreaking he went to the establishnent 
at about six o'clock in the morning of July 6, observed that the ‘front 
entrance of the grill had been broken into; that there was vhdakey and 
wine (Tr. 45) scattered throughout the establishment; thet (Tr. 46) 
the side door to the grill opening onto Harvard Street had been "usted 
open"; and that bars had been ripped off a rear window, but that ‘the 
window was not broken. | 

Appellent testified in his own behlaf that he did not enter the 
Harvard Grill on the morning of July 6 (Tr. 247); that while enroute 
to the home of a friend residing in the basement of 1406 Harvard Street 
to see about a construction job (Tr. 249), he proceeded through the 
described alley which runs between Girard and Harvard Streets, vest of 
Fourteenth Street; that he saw three other individuals in the anes 
and as he approached them (Tr. 252) he saw a police car coming down 
Harvard Street whereupon that he ran into an areaway (the descrived 
opening) behind the homes facing on Harvard Street, and hid in a window 
well (Tr. 253); that a juvenile, being one of the three other individuals 
in the area at the time, jumped into ea window well, and the eppellant 
jumped on top of him where they hid until the police arrested them 
(Tr. 254); that there was nothing in the window well besides the appel- 
lant and the juvenile and that "could nothing else get in there” = 

| 


cause of its approximate size of 4 1/2 feet in width (fr. 255). | 
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The trial court instructed the jury as to the elements of the 
crimes of which appellant was charged, and no substantial objection was 
made by his counsel. It appears that such instructions were adequate 


and appropriate, except in such particulars as we shall refer to below. 


» TATSMEND? OF POINTS 
The Trial Court Erred In Permitting The Charge 


Of Larceny To Go To The Jury When There Was 
No Substantial Evidence Upon Which To Base A 


Finding Of Guilty Beyond Reasonable Doubt 
The appellant requests the Court to read the trial court's 
Memorandum Opinion and Order, and the following pages of the reporter's 
transcript: 


(Tr. 12-16, 26, 30-34, 38-39, 41-he, 46, 126-133, 246-276, 278, 


291-293, 345-351) 
SUMMARY OF ARGUMENT 

The basic error urged to support reversal of the judgment below is 
that there was no substantial evidence of record upon which a jury might 
reasonably base a finding of guilty beyond reasonable doubt as to larceny 
by appellant, and timely motions for dismissal and acquittal in his be- 
half (Tr. 129-133, 278, and after verdict) were erroneously denied. 

ARGUMENT 

Viewed in its best light the evidence relied upon by the Govern- 
ment to substantiate the charges against the appellant shows that he 
was in the vicinity of property consisting of beer, whiskey, and cig- 


arettes presumably unlawfully removed from the Harvard Grill; that upon 
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the arrival of the police officers on the scene he had undertaken to 
flee from the general area and had attempted to conceal himself in a 
doorwell entering into the rear of e private home facing on Harvard 
Street some distance from the location of the Harvard Grill and separ- 
ated from it by a 5 1/2 foot fence; and that "sitting beside” the ap- 
pellant in the doorwell was a case of beer. 

There was clearly no evidence in the record to show that eppel- 


| 
lant participated in the breaking in and the removal or carrying away 


of any property from the Harvard Grill, and the appellant was adjudged 


not guilty of the charge of housebreaking. We shall accordingly con- 
fine our discussion to the evidence relevant to the charge of larceny. 

To warrant the Court's submission of this charge to the Jury, it 
would have been necessary for the Court first to find that there was 
substantial evidence in the record upon which the jury could rely to 
support a finding of guilt thereof. It is submitted that the eat 
fails to include substantial evidence to support a finding by the jury 
that the appellant committed the crime of larceny. 

The evidence shows only that in the course of attempted flight 
and concealment, appellant hid in a doorwell which may have contained 
a case of beer; that he was in the general vicinity of recently stolen 
property; and that he had none of the property on his person. 

The charge in the indictment (Tr. 345) was that the appellant 
"stole property" having a value of $780 from its owner. The amount of 
property found at the scene of the arrest was far less in value (Tr. 38). 


The trial court informed (Tr. 345-351) the jury of the essential | 
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elements of the crime of larceny, and instructed the jury that to sup- 


port a finding of guilt it was necessary for it to find from the evi- 
dence that appellant: 


1) took property from the possession of the complainant [owner]; 


2) against the will of the complainant; 

3) took the property and carried it away; and 

4) without right so to do and with specific intent to steal it. 

In explaining the first of these elements, that the appellant 
“took” property "from the possession" of the owner, the court discussed 
actual and constructive possession. The Court's remarks do not permit 
of an understanding whether it was discussing the "possession" of the 
property that was required to have been acquired by the appellant, or 
the nature and degree of the possession of the owner, or both. 

In any event, the Court instructed the jury that the "taking mst 
have been such that the defendant acquired dominion over the property, 
enabling him to exercise actual control over it" (Tr. 347); that the 
"taking of possession" by the appellant of the property must have been 
against the will of the owner; that it was "necessary that the defendant, 
after having taken the property, have carried it away"; thet the "carry- 
ing away of the property” must have been "such as to supersede the 
possession of the person from whom it was taken” (Tr. 348); and that the 
property must have been taken and carried away, by the defendant with- 


out right so to do, and with specific intent to steal it. 


The Court emphasized: 


It is thus essential to the offense that at the time 
of taking and carrying the property away, the defendant 
have had the specific intent to deprive the complainant 
[owner] cf his property and to convert and appropriate it 
to the use and benefit of the taker. 


Significant to these instructions is the colloquy between counsel 
and the court relating to a possible instruction to the jury concern 
ing the inference to be drawn by it from evidence which disclosed only 
that the appellant was in possession of recently stolen property: The 
Court refused to give such an instruction, end commented as follows 
(fr. 291): 

THE COURT: * * ¥* 

I suppose the next thing that may be controversial is the 

inference from the possession of recently stolen property 


and there we get down to the question of whether that has 
to be exclusive. 


MR. PERIMAN: I would also submit to Your Honor, as I 
stated, I don't believe the evidence has shown any posses- | 
sion at all even in the light most favorable to the government. 


THE COURT: I think that is probably right. It just _ 
shows that the property was there. [Emphasis added.) 
It may well have been that these people took it out 
but I don't think I can give this [presumed to be a refer- 
ence to the instruction as to defendant being in posses- 
sion of recently stolen property and the inference to be 


drawn] on the evidenee that I have here.5/ | 


3] At @ later point (Ix. 292-293) in response to the objection of the 


Government as to the omission of this instruction, the Court observed: 
THE COURT: I can't be concerned about whether I knocked 
the props out or not. You bring a case into court and you 
have to sustain it. If you don't have the evidence to sus- 
tain it, I will deny the instruction. 

* * 


*e { 

The Government in this case has got a real burden and I 
don't mind telling you that under my regime this case never 
would have come into the District Court. | 
This case would have been disposed of in pre-Halleck days 
across the street or otherwise dumped. It is not a District | 
Court case, but I can't blame you. 
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The Court in summing up its instructions to the jury stated clearly 
thet (Tr. 349): 

If you find that the Government has proved each of 
the essential elements constituting grand larceny, you 
may find the defendant Alexander guilty of grand lerceny. 

On the other hand, if you have a reasonable doubt 
respecting any one of the essential elements then you 
should find the defendant Alexander not guilty. 

This Court stated in Hiet v. United States, (D.C. Cir. 1966), 


12k U.S. App. D.C. 313, 365 F. 2a 50h: 


The crime of larceny in that the accused did "take 
and carry away" something of value. Obviously, one 
element of the crime is that the accused took the prop- 
erty; not that he was at some time in the vicinity of 
the property but that he took it and carried it away. 

* * * 


Without any evidence whatever connecting Hiet with 

the missing property, I think there is necessarily a 

doubt (more than a reasonable one, I think) that he took 

it and carried it eway. The doubt is not a visceral or 

moral one; it is a doubt on the record; the lack of 

essential proof creates the doubt as a legal matter. So 

the judgment must be reversed. 

In the light of the refusal by the trial court to give the in- 
struction as to "possession" of recently stolen property, predicated 
upon its conclusion that there was no evidence to show possession by 
the appellant of any of the property, it was Clearly inconsistent and 
erroneous for the court to permit the case to go to the jury on the 
Charge of larceny. 

Our contention that there was no substantial evidence in the record 
to support a judgment on a verdict of guilty and, accordingly, that the 
motion of defendant below for an instructed verdict in his favor was 


erroneously denied, presents a question of law which calls for an 


-10- : 
examination of the record by this Court, not for the purpose of weighing 
conflicting testimony, but only to determine whether there was some 
evidence competent and substantial before the jury, fairly tending to 
sustain such a verdict. Abrams v. United States, 250 U.S. 616, 63 L.Ed. 
1173 (1919). | 

In ruling on the question the test is whether, taking the view 
most favorable to the prosecution's case, a reasonable juror coula 
accept the relevant evidence as adequate to support the conclusion that 
guilt was shown beyond a reasonable doubt. Curley v. United States 2 
(D.C. Cir. 1947) 81 U.S. App. D.C. 389, 160 F. 2d 229, cert denied, 331 
U.S. 837, rehearing denied, 331 U.S. 869, 870. : 

Curley, as it has been applied, stands for the proposition thet a 
motion for a directed verdict mst be granted in favor of ea defendant 
if the trial court finds that there is no substantial evidence of record 
upon which a jury might reasonably bese a finding of guilty deyond a 


reasonable doubt. 


Borum v. United States (D.C. Cir. 1967, U.S. App. D.C. _ 


360 F. 2d 595; Nickles v. United States (10th Cir. 1967), 361 Fr. 2a 258; 
Rowe v. United States (D.C. Cir. 1966), 125 App. D.C. 219, 370 F. 2a 2ho. 
It is not our contention that the trial court should have sub- 
stituted itself for the jury and undertaken to evaluate the testimony as 
to weight and reasonableness "pro and con” so as to determine whether it 
might convince a reasonable person of the guilt of the accused. | cr. 

Crawford v. United States (D.C. Cir. 1967), 106 U.S. App. D.C. 156 


375 F. 2a 332. 


a 

It is our contention that when, as the record here shows » the 
trial court reached the conclusion that there was no substantial evi- 
dence to show that the appellant ever came into possession of the stolen 
property, it was incumbent on the court not to permit the charge of 
larceny to go to’ the jury. 

As emphasized by the instructions of the trial court to the jury, 
possession of the stolen property by the appellant was the basic ele- 
ment necessary for the jury to find from the evidence to suppert a find- 
ing that the appellant was guilty of the crime of lerceny. It is clearly 
shown that possession was necessary to support the elements of taking 
and carrying away, appropriation to the dominion and control of the 
appellant, with the intent to steal it. Absent evidence of possession 
by the appellant, the| entire structure of the crime vanishes into 
quicksand. 

It is equally apparent that submission by the trial court of the 
charge of larceny to the jury for its evaluation of the evidence of 
possession, after the triel court was of the view and so expressed its 
opinion [to counsel] that the evidence did not disclose possession by 
the appellant of the stolen property, was an injudicious act clearly 


prejudicial to the appellant. The Government admitted that the crux 


of its case (Tr. 131) was possession of recently stolen property. 


It is well established that in a trial by jury in a federal court 5 
the judge is not a mere moderator, but is the governor of the trial for 
the purposes of assuring its proper conduct and of determining questions 
of Jaw. Quercia v. United States, 289 U.S. 466, 469, 77 L.Ed. 1321 (1933). 


-<le- 
Discharge of the jury's responsibility for drawing appropriate conelu- 
sions from the testimony depended on discharge of the judge's responsi- 
bility to give the jury the required guidance by a lucid State of 
the relevant legal criteria. It cannot be rationally concluded that 
inasmuch as it is the judge's special business to guide the jury by 
appropriate legal criteria through the maze of facts before it, the law 
jury will know enough to disregard the judge's bad lew if in fact he mis- 
guides them. Bollenback v. United States, 326 U.S. 607, 90 L.Eal 350 
(1946). 


| 
It cannot be reasonably concluded here, that it was not error for 


the trial court to permit the charge of larceny to go to the jury for 
an evaluation of the weight and credibility of the evidence as te pos- 
session of the stolen property by the appellant, when the trial oore 
was convinced there was no substantial evidence for the jury to evainate. 
To do so would transfer to the jury the judge’s function in giving the 
law and transfer to the appellate court the jury's function of measuring 
evidence by appropriate legal yardsticks. Bollenback, supra (p. 61h). 
We desire to be understood as in complete accord with the trial 
court's characterization of the nature of the evidence of record relating 
to the possession, or lack thereof, by the appellant of the stolen 
property. Were it not for the expression by the trial court as to the 
nature of and significance of the evidence relevant to possession, and 
his denial of the involved instruction, we would frame our arguments, 


and refer to the substantial supporting precedents in this Court, on 


| 
the proposition that the mere presence of an accused in the vicinity of 
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recently stolen property does not, absent possession, warrant eny in- 
ference that he stole the property, or an inference of guilty imowleage- 
We would, in that situation, also frame other arguments relating to the 
complete failure of the record to disclose any taking, or cerrying of 


the property by the appellant. 


On this record, therefore, it is considered unnecessary to discuss 


the question whether there was sound basis for the trial court to con- 
clude that there was no substantial evidence of possession by the appel- 
lant of the stolen property, or whether there was sufficient substantial 
evidence of record of possession, taking and asportation, et ns upon 
which the jury could base a finding of guilty. The question before this 
Court is not whether guilty may be spelt out of a record, but whether 
guilt has been found by a jury according to procedure and stendards ap- 
propriate for criminal trials in the federal courts. Bobienbect, supra, 
(p. 614). 
CONCLUSION 

On the basis of the above comments, it is submitted that the Jjudg- 

ment of the trial court should be reversed. | 


Respectfully submitted, 


WILLIAM J. HICKEY 
Counsel Appointed by the Court 


MULHOLLAND, HICKEY & LYMAN 
620 Tower Building 
Washington, D. C. 20005 


May 21, 1968 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,489 


ERNEST ALEXANDER, APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a two count indictment filed August 1, 1966, ap- 
pellant was charged with housebreaking? and larceny? 
On July 10, 1967 appellant went to trial before Judge 
Oliver Gasch and a jury. On July 12, 1967 the jury 
found appellant not guilty on the housebreaking count 
but guilty on the grand larceny count. On November 38, 
1967 Judge Gasch granted appellant’s motion of judgment 
of acquittal notwithstanding the verdict on the charge of 


222 D.C. Code § 1801. 
222 D.C. Code § 2201. 


2 


grand larceny, but entered a finding of guilty as to petit 
larceny. Judge Gasch sentenced appellant to serve one 
year in jail on this charge, said sentence to take effect 
at the expiration of appellant’s sentence in Criminal Case 
No. 1120-66, a case in which appellant was convicted of 
assault with a dangerous weapon. This appeal followed. 


The Government’s Case 


The Government called four witnesses: the police offi- 
cers handling the case, Private Richard Clark, and De- 
tective Joseph Anastasi, and the complaining witnesses, 
‘Kaizer William Sterbinsky, the manager of Harvard 
Grill, and Nikolaos Loizos the owner. Private Clark tes- 
tified that at approximately 5:25 a.m. on July 6, 1966 
in response to a police radio dispatch he went to the rear 
of the Harvard Grill at the corner of 14th and Harvard 
Streets in the District of Columbia. (Tr. 13) Upon en- 
‘tering an alley in the rear of the Harvard Grill, Private 
| Clark noticed two people coming out of an offset in the 
alley both carrying objects in their hands. As the officers 
approached in their squad car, the two subjects dropped 
' the objects they were carrying and ran back into the 
offset (Tr. 13).* Private Clark and his partner parked 
their police squad car in the alley directly in front of 
the offset and proceeded on foot into the offset (Tr. 13). 
"As Private Clark flashed his flashlight down into a door- 
well which was located in this offset from the alley in 
the rear of the Harvard Grill he observed appellant 
“eyouched down on his hands and knees in the doorwell” 
(Tr. 15). Cases of beer and whiskey were scattered 
throughout the offset and there was a case of beer located 
beside or under the appellant who was crouched in the 
doorwell (Tr. 16, 31, 175). Private Clark also observed 
Nathaniel White a co-defen i 
top of a door in the corner 


3 Private Clark described the offset as a opening which sets back 
in from the alley. It was approximately 20 to 30 feet from the 
Harvard Street entrance to the alley. Private Clark drew a diagram 
of the area for the jury- 
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other men were observed hiding in windowwells located 
in the same offset (Tr. 16).* The front door window of 
the Harvard Grill was broken and the door was ajar 
(Tr. 17). The bars on the door in the rear of the Harv- 
ard Grill were pried loose and pulled out. The side door 
was torn completely off (Tr. 17). The following property 
was recovered in the offset in the alley behind the Harv- 
ard Grill where appellant and the other three men were 
arrested (Tr. 38): forty-eight bottles of Schlitz beer, 24 
bottles of Budweiser beer, ten miniature bottles of Sea- 
gram’s gin, Twenty miniature bottles of Ballantine Scotch, 
about twenty miniature bottles of Old Grand Dad, ten 
miniature bottles of Seagram’s Seven, twenty miniature 
bottles of V.O., some miniature bottles of Old Crow Bour- 
bon Whiskey and some cigarettes. 

Mr. Sterbinsky, the manager of the Harvard Grill, tes- 
tified that on July 5, 1966 he worked at the Harvard 
Grill from four o’clock p.m. until one o’clock a.m. the 
next morning. When he and Mr. Loizos, the owner of 
the Harvard Grill, closed the grill at one o’clock a.m. they 
locked both doors (Tr. 44). Moreover the back window 
was boarded and barred with steel bars when Mr. Ster- 
binsky left to go home (Tr. 45). Mr. Sterbinsky returned 
to the Harvard Grill at approximately 5:30 a.m. on the 
same morning in response to a phone call. He observed 
that the front door had been broken open and the bars 
were broken off the back window (Tr. 46). Mr. Sterbin- 
sky and Mr. Loizos identified the store’s ABC stamp on 
some of the whiskey bottles which had been seized from 
the offset behind the store where appellant was appre- 
hended (Tr. 82-85). Mr. Sterbinsky also noted that the 
Harvard Grill did not sell whiskey in bottles to take out 
of the store because such sales were beyond the scope of 


+QOne of these men, Mr. Marion Philips, was also charged with 
housebreaking and larceny, but his case was severed from that of 
appellant and Nathaniel White (Tr. 162). He later pled guilty to 
petit larceny. The other man, Steve Rogers, was a juvenile at the 
time of the offense and was committed to the custody of the juvenile 
authorities. 
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its liquor license (Tr. 50). An inventory after the house- 
breaking disclosed that a substantial amount of whiskey 
and beer had been removed from the establishment dur- 
ing the housebreaking (Tr. 47). Mr. Sterbinsky and Mr. 
Loizos did not know appellant or the co-defendant Na- 
thaniel White and both testified that they did not give 
either appellant or Nathanial White permission to take 
anything out of the store (Tr. 60, 88). 

At the end of the Government’s case, counsel for both 
appellants moved for a judgment of acquittal (Tr. 182). 
Counsel for appellant and for defendant White also moved 
to suppress the evidence seized on the grounds that both 
defendants were arrested without probable cause (Tr. 
141). 


Appellant’s Defense 


Appellant’s defense, presented primarily through his 
own testimony, was that he and a friend whose first name 
was William had been at a bar until about 2:00 a.m. on 
July 6, 1966 (Tr. 242). When the bar closed, he and 
Williams escorted two young ladies home. He left the 
home of the young ladies and went to his sister’s house 
at approximately 3:30 a.m. (Tr. 248). At approximately 
4:45 a.m. he testified that he left his sister’s house and 
was on his way to 14th and Harvard Street where he 
was going to confer with the husband of a friend of his 
about getting a job (Tr. 249-50).° As he was walking 
through the alley between Harvard and Girard Streets, 
he saw Marion Philips, Nathaniel White, and Steve Rog- 
ers the juvenile who was also arrested in this case (Tr. 
251).° As he approached these three people, a police car 


5 Appellant said the name of the man he was going to confer with 
early that morning was John H. Williams. 


¢ Appellant denied that he had ever known Mr. White or Mr. 
Rogers prior to this incident. Although he admitted knowing Mr. 
Philips, he denied ever talking to him in the alley. This conflicted 
with the testimony of Nathaniel White that all the men were talking 
together before the police arrived (Tr. 228). 
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turned into the alley (Tr. 252). Appellant testified that 
he then fled from the police into the offset in the alley 
where he was arrested minutes later (Tr. 252). He said 
he observed two cases of beer on the ground as he was 
running toward the offset in the alley in his effort 
to escape from the police (Tr. 253). Appellant denied 
participating in the housebreaking or larceny (Tr. 260). 

On cross examination, appellant testified that John 
Williams who he was going to see with respect to a job 
at approximately 5:30 a.m. when he was arrested had 
since changed addresses and had not been located for this 
case (Tr. 270). Moreover appellant said that he had not 
seen the man whose first name was Williams since the 
night of the housebreaking. (Tr. 272) 

During his allocution prior to sentencing on this charge 
appellant told the court that he realized the crime that 
was committed, and was sorry that he participated in it. 
(Sent. Tr. 6). However, after receiving a sentence to 
run consecutive to his earlier sentence for assault with 


a dangerous weapon, appellant noted this appeal in which 
he alleges that there was insufficient evidence to convict 
him. 


STATUTE INVOLVED 


Title 22 District of Columbia Code, Section 2202, pro- 
vides: 


Whoever shall feloniously take and carry away any 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, 
or both. And in all convictions for larceny, either 
grand or petit, the trial justice may, in his sound 
discretion, order restitution to be made of the value 
of the money or property shown to have been stolen 
by the defendant and made way with or otherwise 
disposed of and not recovered. 


6 
SUMMARY OF ARGUMENT 


There is ample evidence in the record to support ap- 
pellant’s conviction of petit larceny. The police officers 
arrived at the scene of the crime before the housebreak- 
ers had been able to escape with the loot. The police 
officers observed two men run into an offset in the alley 
in the rear of the burglarized store. When the officers 
entered the offset the first person they saw was appellant 
who was hiding in a doorwell right next to a case of 
beer which had been stolen from the store in question. 
Other stolen merchandise from the store was scattered 
around the offset in the alley in which appellant and the 
three other men were arrested. The trial court granted 
a motion for judgment of acquittal notwithstanding the 
verdict on the grand larceny count and entered a verdict 
of guilty as to petit larceny. Therefore, even if appellant 
stole only the case of beer that he had with him in the 
doorwell when arrested, he is guilty of the instant charge. 
Clearly, there was enough evidence to support the jury’s 
conclusion with respect to appellant’s guilt. 


ARGUMENT 


There was ample evidence to sustain appellant’s 
conviction of petit larceny. 


(Tr. 18, 15, 16, 17, 31, 175, 291) 


On a motion for judgment of acquittal the trial court 
and this Court must view the evidence in the light most 
favorable to the Government’s position in order to deter- 
mine whether reasonable persons might or might not find 
guilt beyond a reasonable doubt. Crawford v. United 
States, U.S. App. D.C. ——, 375 F.2d 332, 334 
(1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 
160 F.2d 229, cert. denied, 331 U.S. 837 (1947). Re- 
viewing all the testimony at trial in this light, the evi- 
dence is clearly sufficient to show that appellant partici- 
pated in the larceny from the Harvard Grill. 


Without reviewing in detail the evidence set out in the 
Counterstatement, suffice it to note that the testimony 
disclosed that at approximately 5:25 a.m. on the morning 
of July 6, 1966 Private Clark and his partner received a 
radio dispatch for a housebreaking in progress in the rear 
of the Harvard Grill on the Southwest corner of 14th and 
Harvard Streets. (Tr. 13). The officers responded to that 
location, turned into an alley which leads past the rear 
of the Harvard Grill and observed two Negro men com- 
ing out of an offset in the alley carrying something in 
their hands (Tr. 138). When the two men apparently saw 
the police car enter the alley, they dropped what they 
were carrying and ran back into the offset. (Tr. 13). 
The officers parked their police car in front of the offset 
and proceeded on foot into the offset. (Tr. 13). They 
immediately apprehended the appellant who was crouched 
down on his hands and knees in a doorwell. (Tr. 15). 
Right next to the appellant was a case of beer which had 
been stolen from the burglarized Harvard Grill (Tr. 16, 
$1, 175). At the motion to suppress, Private Clark tes- 
tified that appellant was practically sitting on top of this 
case when he was first observed. Moreover, liquor, beer 
and cigarettes which had been recently stolen from the 
Harvard Grill were scattered throughout the offset in 
which appellant was arrested. The bars on the back door 
of the Harvard Grill which led into the alley in question 
were pried loose and pulled out (Tr. 17). On these facts, 
it clearly cannot be said that there was “no evidence 
upon which a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt.” Curley v. United States, 
supra at 292-98, 81 U.S. App. D.C. 282-88, 160 F.2d. 
On the contrary, the evidence plainly supported a con- 
clusion that the police promptly arrived at the scene of. 
a reported housebreaking being committed by appellant 
and the other three men who were arrested, and that 
appellant fled into the offset to hide from the police and 
to conceal some of the merchandise which he had helped 
to steal. 
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Appellant attaches significance to the fact that the 
court did not give an instruction on the inference from 
the possession of recently stolen property. Appellant’s 
Brief at p. 9.7 However, it is clear that the jury is al- 
lowed to draw at least reasonable inferences from the 
evidence adduced at trial, and the fact that the court did 
not give an instruction on this inference did not preclude 
the jury from properly concluding that appellant was at 
least in possession of the case of beer which he was prac- 
tically sitting on at the time of his arrest. 

The reason that the trial court did not give the in- 
struction on the inference which may flow from the pos- 
session of recently stolen property was that it did not 
think the evidence showed appellant’s possession was 
exclusive. (Tr. 291).* Although the court may have been 


7 Appellant also quotes the trial judge’s statement to the effect 
that if he were still the United States Attorney this case would 
have been disposed of in the District of Columbia Court of General 
Sessions or otherwise dumped. Appellant’s Brief at p. 8. This com- 
ment by the judge as to where the case should have been tried does 
not help appellant on this appeal. Far more significant is the fact 
that the judge refused to grant appellant’s motion for judgment of 
acquittal after reviewing the evidence. Moreover, in an opinion 
after the trial, the trial judge noted that although the Government’s 
evidence as to value was insufficient to sustain appellant’s conviction 
of grand larceny, the evidence was sufficient as to petit larceny. 


8 Although the Government does not have to sustain the appel- 
lant’s conviction of grand larceny in this case, and as noted above 
there is ample evidence of exclusive possession of some of the stolen 
property, we think the trial court erred in ruling that exclusive 
possession is necessary in order to warrant the inference of guilt 
of a larceny type charge. Some cases in this jurisdiction have em- 
ployed the term “exclusive”. See e.g. Rivers v. United States, 124 
U.S. App. D.C. 99, 100-102, 361 F.2d 553, 554-555 (1966) (dis- 
senting opinion); Travers v. United States, 118 U.S. App. D.C. 
276, 385 F.2d 698 (1964). Most cases, however, omit it. See e.g. 
Wilson v. United States, 162 U.S. 618 (1898) ; (Fletcher) Smith v. 
United States, 128 U.S. App. D.C. 259, 359 F.2d 243 (1966). A 
requirement of “exclusive” possession where two or more persons 
share possession of stolen merchandise from a recent houebreaking 
which together amounts to over one hundred dollare ($100) should 
not preclude the jury from drawing an inference of guilt against 
either or any one of them. Of course, this question is not crucial to 
a appeal since appellant is only appealing his conviction of petit 

eny. 
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correct that appellant was not in exclusive possession of 
stolen merchandise valued over one hundred dollars with 
regard to the charge of grand larceny, it is clear that 
the evidence supported the finding that appellant was in 
exclusive possession of the stolen case of beer which was 
found right beside him in the doorwell at the time of 
his arrest, From this evidence also the jury was justi- 
fied in making the reasonable inference of guilt which 
may flow from appellant’s possession of stolen property. 
This inference is especially justified in the present case 
when the police promptly arrived and arrested appellant 
with the stolen property next to him even before the 
housebreakers had been able to remove the loot from the 
vicinity of the housebreaking. 

Appellant’s defense that he was innocently in the vi- 
cinity of the housebreaking and ran to hide when he saw 
the police was rejected by the jury. He testified that he 
had been with a friend named Williams most of the night 
and that he was on his way to see a Mr. John Williams 


about a job at approximately 5:25 a.m. when he was 
arrested. Neither of these men appeared to testify for 
appellant. Moreover, appellant did not explain why he 
went out of his way to go through the back alley in ques- 
tion when it would be shorter for him to have gone down 
14th Street to Harvard Street in order to reach his sup- 
posed destination. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davi G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
Wiru1aM L. DAvIis, 
WILLIAM G. REYNOLDS, JE., 
Assistant United States Attorneys. 
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Appellant finds it necessary to reply to appellee's brief, to sug- 
gest that erroneous statements of fact may have been inadvertently 


included therein. In addition, it 18 submitted that appellee hag failed 


to "come to grips" with the basic issue presented by the appeal herein in 


support of reversal of the trial court's judgment. | 

In the second sentence of the summary of argument, eppellee states 
that "The police officers arrived at the scene of the crime before the 
housebreakers had been able to escape with the loot.” (Emphasis added.) 
This statement is excessive because the record discloses that appellant 


was found not guilty of the charge of housebreaking and cannot properly 
| 


afe 
be classified as a housebreaker. 


The penultimate sentence in appellee's summary of argument reads: 


Therefore, even if appellant stole only the case of beer that he had 


with him when arrested, he is guilty of the instant charge." (Emphasis 
added.) ‘The basic contention on appeal is that the trial court could 
not find evidence of record to show possession by appellant of the stolen 
property, and the phrase that appellant "had with him" a case of beer is 
considered misleading. 

In the first paragraph of its Argument, appellee stops short of a 
full expression of the holding of the cases cited. Curley in particuler 
stands for the proposition that a motion for a directed verdict must be 
grented in favor of an accused if the trial court finds that there is no 
substantial evidence ‘of record upon which ea jury might find him guilty 
beyond a reasonable doubt. 

In the second paregraph of its argument, appellee states that the 
police officers observed "two Negro men” coming out of an offset in the 
alley carrying something in their hands, and refers to page 13 of the 
trial transcript. There is no testimony at that page or anywhere in the 
transcript which states that the "two subjects” observed by the police 
officer were “two Negro men,” or even "men." 

At a later point in the second paragraph, appellee states that 
"Right next to the appellant was a case of beer which had been stolen 
from the burglarized Harvard Grill", and refers to pages 16, 31, and 175 
of the triel transcript. There is nothing on these pages of the trans- 


cript or any page thereof which shows that the case of beer at the 


sic 
location to which appellant ran and was arrested was stolen from the 
Harvard Grill. : 

At a later point in the same paragraph, appellee states “the bars 
on the back door of the Harvard Grill which led into the alley in ques- 
tion were pried loose and pulled out" (Emphasis added), and refers to 
page 17 of the trial transcript. Perusal of the testimony there: will 
disclose that the witness testified as follows: "The window -- ana the 
door here in the back of the storeroom -- the bars were all pried locse 
and pulled out and this side door on Harvard Street was torn completely 
off." This testimony is clarified by the testimony at pages W-46 of 
the transcript wherein the manager of the Harvard Grill testified that 
the so-called "back entrance” is a side entrance opening on to Harvard 
Street; that there in no "back door" but a back window; that "The back 
window was barred, boarded and barred with steel bars," and that’ (p. 46) 
"I noted that the back window, the bar had been ripped off, but the 
window was not broken . . . ." ‘The evidence thus shows that there was 
no "back door" which led into the alley. 

In the last sentence of the seme paragraph, appellee states that 
the evidence supported a conclusion that the police arrived at the scene 
of a reported housebreeking "being committed by sppellant and the other 
three men who were arrested," and that appellant fled into the offset 
to hide from the police and "to conceal some of the merchandise yhich 
he had helped to steal." This is considered excessive in consideration 


of the fact that the jury found no evidence to justify a charge of 


housebreaking by appellant and there is no evidence of record that the 
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appellant attempted "to conceal some of the merchandise which he had 


helped to steal." 

In the last sentence of the third paragraph of appellee's argument, 
it is stated: 

However, it is clear that the jury is allowed to direct at least 

reasonable inferences from the evidence adduced at trial, and 

the fact that the court did not give an instruction on this in- 

ference did not preclude the jury from properly concluding that 

appellant was at least in possession of the case of beer which he 
was practically sitting on at the time of his arrest. 

This statement begs the entire issue on appeal as presented by ap- 
pellanton the point thet it was the duty of the trial court to direct a 
verdict of not guilty on the charge of larceny when it found no evidence 
to show possession of the stolen goods by appellant. This the triel 
court failed to do, and what appellee contends the jury was entitled to 
do represents the basic error it should have been prevented from doing 
by @ grant of the motion for a directed verdict by the trial court. 

At the end of the fourth paragraph of its argument appellee states 
that: 

This inference is especially justified in the present case when 

the police promptly arrived and arrested appellant with the 

stolen property next to him even before the housebreakers had 

been abie to remove the loot from the vicinity of the housebreaking. 

Again it would appear excessive on the part of appellee to repeti- 
tiously characterize eppellant as a housebreaker in view of the fact he 
was found not guilty on this charge. 

In the same paragraph, appellee states that: 

The reason the trial court did not give instruction on the 

inference which may flow from the possession of recently 


stolen property was that it did not think the evidence showed 
appellant's possession was exclusive. 


+s 


Reference is made by appellee to pege 291 of the transcript. Appellant 
| 


submits that a fair reading of pages 291-293 of the transcript shows that 
the trial court did not believe that there was any possession, exclusive 
or otherwise, on the part of appellant of the property purportedly 
recently me! : 

Appellee seemingly does not attempt to refute the basic Sh 
presented by appellant on appeal. Moreover, the appellee Cooetones to 
beg the question by its statement that "From this evidence also the jury 
was justified in meking the reasonable inference of guilt which may flow 
from appellant's possession of stolen property." The question immediately 
arises: How did the jury know it could make such an inference without an 
instruction? Appellee desires to supply that which the trial court 
refused to do. As the trial court could have reasonably comprehended, 
absent possession, there was no basis for a jury to draw a reasonable 
inference of guilt on the part of appellant. 

As was said in Pearson v. United States, (6th Cir. 1951), 192 F. 
2a 681, 689-690, "The jury cannot draw such inference of guilty meseceton 
on the part of one who has never had possession.” | 

The evidence mey create a suspicion of possession but that is not 
enough to warrant ea finding of possession from which the inferences of 
required knowledge and carrying away of the property may be aravn. 
i/ After raising the straw man of exclusive possession, epratiee attempts 
to knock it down in footnote 8 to its brief. Appellee correctly refers 
to certain cases in this jurisdiction holding that it is necessary to find 
exclusive possession by an accused. Moreover, review of the two cases 


cited by appellee where the term exclusive has been omitted will Gisclore 
that in each only one accused was involved. 
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Allison v. United States (10th Cir. 1965), 348 F.2d 152. 
The mere presence of an eccused in the vicinity of recently stolen 


property affords no basis for inference of guilt. Toney v. United States, 


62 App. D.C. 307, 67 F.2a 573 (1933); Goodwin v. United States, 121 U.S. 
App. D.C. 9, 347 F.2a 793 (1965), cert. denied 362 U.S. 920, 15 L.Ed.2a 
234; Hicks v. United States, 150 U.S. 4k, 37 L.Ed. 1137 (1893); United 


States v. O'Brien (7th Cir.-1949) 174 F.od 31; Barfield v. United States 
(5th Cir. 1956) 229 F.2d 936, 942-943; Grover v. United Stetes, (10th Cir. 
1962), 306 F.2a 594, 595. 
CONCLUSION 
WHEREFORE, it is submitted that the judgment of the trial court 


should be reversed. 


Respectfully submitted, 


WILLIAM J. HICKEY 
Counsel Appointed by the Court 


MULHOLLAND, HICKEY & LYMAN 
620 Tower Building 
Washington, D. C. 20005 


July 2, 1968 
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APPELLANT'S MOTION FOR REHEARING 


This petition is filed pursuant to the provisions of Rule 40 Federal 


Rules of Appellate Procedure. 


The per curiam opinion of the Court states that appellant's counsel 


pressed upon it the point that since the trial judge characterized the 
evidence of possession of stolen property by appellant as "too slender" 
to justify the giving, at the Government's request, of the standard in- 
struction of that score, the cease without the aid of that inference was 
deficient. In the Court's view, the record justifies a finding that this 
lack of evidence of possession was "clearly not the case with respect to 


at least one item of the undisputedly stolen property found in appellant's 


See ! 
immediate vicinity at the time of his arrest -- an item which would satisfy 
the petit, but not the grand, larceny statute." | 

Appellant's counsel sought to press upon the Court in his initial 
and reply briefs, and by oral advocacy, the point that the trial court 
erred in not directing a verdict in appellant's behalf when it concluded 
that there was no substantial evidence of which upon which it could find 
that appellant came into possession of the stolen property, a finding 
essential to the crime of larceny, whether grand or petit. The triel 
judge's expression on this point was unequivocal (fr. 291-293). A deter- 
mination by this Court that under these conditions the trial Bowes did 
not err in refusing to direct a verdict in appellant's behalf tacitly 
departs from the rule of law in this jurisdiction, and overrules this 
Court's prior consistent rulings in Curley v. United States, (D.c. Cir. 
1947) 81 U.S. App. D.C. 389; 160 F.2d 229, and succeeding cases as set 
forth at page 10 of appellant's initial brief. These cases heve esteb- 
lished the rule of law in this jurisdiction that once a trial court finds 
that there is no substantial evidence of record upon which a jury might 
reasonably base a finding of guilty beyond a reasonable doubt, it is 
required to direct a verdict of acquittal. 

The Court would characterize the statement of the triel judge as 
influenced by a “preoccupation” with the grand lerceny charge. The state- 
ment is shown to have been made in the course of discussions between the 
trial judge and counsel on the instructions to be given the jury. Dis- 
cussion of the instructions on grand and petit larceny had preceded the 


| 
colloquy here considered controlling. 


sie 

In the Court's view, the evidence of record would support a finding 
of possession by appellant of "at leest one item of the undisputedly 
stolen property found in appellant's immediate vicinity at the time of 
his arrest -- an item which would satisfy the petit, but not the grand, 
larceny statute," and thus, “it is more likely than not that the trial 
judge's view of the possession evidence reflected this distinction." 

Two relevant factors undermine this theory. The record snows that 
Nathaniel White charged and tried with appellent of the same crimes was 
apprehended while "standing on the door in the doorwell” wherein appel- 
lant Alexander sought to conceal himself. It is speculative to conclude 
that the trial judge believed White and/or Alexander ned possession of 
the case of beer found in the vicinity of appellant Alexander, so as to 
warrant a determination of petit larceny. 


The Memorandum Opinion of the trial court filed October 18, 1967, 


which appellant requested the court to read, shows that the trial judge 


was not interested in the possession by eppellant Alexancer or White of 
a single case of beer, but with the total value as determined by the jury 
of the property recovered. The following excerpt from the opinion sup- 
ports this conclusion and shows that the trial judge seemingly utilized 
the opinion as an opportunity to reiterate his personal conviction that 
appellant Alexander and White never came into possession of the stolen 
property. 
The Court is of the opinion, however, that the verdicts 


of Grand Larceny should not be permitted to stand. The evi- 
dence indicated that the alcoholic beverages scattered about 


the erea in question and apparently, by the jury's verdicts, 
in the possession of the defendants, consisted of some 11 
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miniature bottles of whiskey, 3 cases of beer, and a partially 
empty bottle of Scotch. (Emphasis supplied.) 


While the jury could place a value of over $100.00 on 
this property, the Court is of the opinion that such a value 
is not sustained beyond a reasonable doubt by the Government's 
evidence. | 


Therefore, the Court will, and hereby does, grant 
defendants" motions for judgment of acquittal of the charge 
of Grand Larceny, but in view of the verdicts of the jury 
will, and hereby does, enter a finding of guilty of Petit 
Larceny as to both defendant White and defendant Alexander. 


| 
The Court is requested to grant rehearing of this appeal, and upon 


such rehearing direct a reversal of the judgment of the trial court. 


Respectfully submitted, 


| 
WILLIAM J. HICKEY 
Counsel Appointed by the Court 
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